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Court of Appeals of the District of Columbia 


No. 4821. 1 

! 

Louis Goldberg, Appellant, j 

vs. i 

1 

Commissioner of Internal Revenue, i 

i 

i 

i 

1 Docket 11615. j 

i 

Louis M. Goldberg, 872 Broadway, Xew York,| N. Y., 

I 

I'etitioiier, 1 

V. I 

I 

Commissioner of Internal Revenue, Rcspon^leiit. 

! 

For tilt* taxjiayor: A. F. d^imes, Es({. 

For the Coiirr: T. M. Mallier, Fsq. i 

i 

] 

Docket Entries. i 

1926. I 

Feb. 4. Fetition received tk filed. j 

“ !). Co])y o! petition served on Solicitor. | 

‘‘ 9. Xotilication of r(‘(*eipt mailed tax])ayer. j 

.Mar. 7). .\nswer bled bv Solicitoi’. ! 

• I 

‘‘ 20. Co])y of answer served on taxpayer. Assigned 

Gent‘ral Calendar. | 

1927. I 

Apr. 6. Hearing date set 6-7-27. I 

Jniu* 7. Ilejiring had befoi'e Mr. .\rnndell on pet.iitit)ner’s 
motion to eontinne. Continiu'd to 6-14-27. 

‘‘ 8. Ordei* of eontinnanee to 6-14-27 signed |& filed. 

Botli sides notified. 

“ 14. Hearing liad before Littleton on merits. 

Bri(*fs due in 30 days. | 

21. Transcript of hearing 6-14-27 filed. | 
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L(;L’lJ6 GOLDBERG VS. CO-MMISSIOXER OF IXT. REV. 


July 7. i>i ii-r liK‘(l ])>'laxpayrr. 

llVjH. 

Jail. 17. Fiiidiiiiis of faiU cV: opinion rriuK*r(‘d .Mr. Lilllelon. 

Jnd.irnicnl will lx.* cntoroil on lo days' iiolice, 
undoi' JJnh* 50. 

“ 1!>. .Motion for review hy full Board lik*d dy taxi)ayer. 

“ iM. Ilcarin;!;'date sot on motion 2-8-28. 

“ 22. (*opy of motion sorvod on (1. (\ 

F(*l». S. llrarina- had hofon* .Mr. Littloton on motion of 1- 
l!>-28 (At hoarinir potitionor niovos to amoiul, 
R-rantcd.) .Motion for rovi(*w doniod. (\ A. V. 

“ 14. Mcinoi-andiim A* oixh*!* doiiyinii' p(“titiom*r*s motion 

for moditication (»f tin* l>oard*s opinion promul- 
.iratod l-F-28 (‘nt(‘rt‘d. 

“ 21. Xotior of s(*tth*nu*nt tilod hy (J. (\ 

“ 24. 'rranscripl of In'ai'inu- 2-8-28 lil(‘d. 

“ 27. .\oiice ;a!Iowiim- taxpayer until .”)-2n-28 to tih* alter¬ 

native settlement for liearinu" .‘h2h-28. fbulnre 
to do so. li(‘ai‘im.r 2-2<-28. 

28. .Motion A exception lo order of 2-14-28 and eon- 
sent to setth'ment filed hy tax]>ayer. 

•Mar. 2. ()i-der of redeiermination (*nt(*red. 

July Id. Stipulation of venue tiled. Court of Ajipeals of 
1). C. 

Id. Fetition for revi(‘W witli assiirnnu‘nts of (*rror tiled 
hy t:ixpny(*r. 

“ 1 (). Froof of sel'viec* tiled. 

“ Id. Fra‘ei)x* with ])roof of service ther(‘on filed. 


Xow, .\iienst 27). 1!>28. the l’or(*e:olnu' docket entries cer- 
titi(*d from the record as a trin* co]')y. 

[Seal r. S. I Board of ’fax .Viipeals. F)24.] 

I B. D. GAMBLE, 

Cirri: C. S. Jh>arfl of Tar Appeals. 
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2 Filed Feb. 4, United Stales Boaij’d oi‘ Tax 

Appeals. ! 

i 

United Slates Board ol‘ 'Tax .\ppeals.i 

11G15. I 

I 

Ap])eal of Lons M. (ioLi)n!:i:(;, S72 Lroadway, ^\‘\v Y’ork 

Uitv, for tin' Year L>24. ! 

i 

I 

Pcf'itiou. I 

I 

I 

( 

'riio abov(' naiiK'd tax))ay(o* ln'rc‘1)y a])])eals from the de- 
teianinalioii of llu* Foniinissijjnei* of Intc'nial ILj'ViMme set 
foi'lli in his (h'ficii'ncv leltc'i* dat(‘(l I)(‘<*enih{'i- liSth, 
copy of wliieh is nitaehed. | 

(1) 'Pin* taxes in eont jovei-sy ;ire Iiieonu' Tax(‘s for 1^24 

ill the snni of $07)7.7.^. | 

(2) Th(‘ (leli'ianination of tin* tax eontaiiu'd iin lh(‘ de- 

fieieiiey Ic'ttei’ is bast'd upon tin' disallowanee as a |d(‘dn('1 ion 
in his lh24 iiieonn' lax of tin' taxpayc'r*s loss for li)2.‘) nnder 
Si'etion 2()ti Levenne Ai't ]f)24. I 

(M) TIk' facts upon wliicli tin' taxjiayi'r relii's asl the basis 
of his a])])eal arc' as follows: in filinu: his 1924 iic'tnrn the 
taxtiayc'r dc'dnctc'd ^rl<S.<^S0.:’)7 his nc't loss for Li2.*) ninlc'r 
Section 2()() of the Kevennc .\ct of 1!>24. 'Phc' 'Pay Dc'part- 
nu'nt disallowc'd this dcdnction on the assnm|)jtion that 
"fills ffjss K'lfs itof hi'‘iirrr<l In Ills rrifiilar frinh] or hiisl- 
iicss,'' and infornic'd the taxpayer of an additioi^al tax of 
$97)7.78 dnc' to tin' above disallowance. | 

It is I'c'spc'ct fully submitted that prior to the ibjohibition 
Act, the' tax[)ay(‘r was c'n.e-ayc'd in tin' family licpior bnsi- 
n('>s and that with the passin^e* of the law he fonnd'i it neces¬ 
sary to carry over a considerable stcjck of Pnjnpr. 'Phe 
taxpayer tric'd many times to clis])osc' of this licjiior 
.*) under pc'rmit, and in 192.d snc'c'c*c*dc'cl in maki!n,ir a few 
sale's back to the* distilh'ry, thc'rc'by takinir b loss of 
$9,91()..‘17). It is c-ontc'nded that the' licpior business|will con- 
tiiine to be a rc'.u-nlai’ business of Ihc' taxpayer iintil his 
entire' stock is disposed of. ! 

Dnrine: 1917) the taxpayer decided to .e:o into jtlie real 
estate business and in order to facilitate its administration 




4 Lf)ris GOLDBt:KG VS. i M ISSIONEK OF IXT. REV. 

forjiiod ;i corporal ion in wliidi li * owned all the stock. In 
1!)2() lie h(‘caine interested in a ])iecc* of })ro])erty in Xi‘W 
Jersey and tlie inortu-ap*t‘ insisted ii])on having’ tlu‘ ])rop- 
erty deed(‘d to his person ratluo' than the cor])oration since 
he felt h(‘ t-an better ])i’ot(*ct his inortyaux*. Thi‘ taxpayer 
sold this pi-o])(‘rty in Ih'JJ and nnfortiinately was ohli^-ed to 
tak(‘ a loss of 

'rh(‘ taxpayi'r resp(‘ctfully contiuids that a taxpayer may 
ho (Ui^'aii’i'd in mon* than oin* business at a time and thnt 
diiriiiLC Ik* was as much miyaired in tlu‘ bapior business 

as he was in thi* real (‘state business. 'rh(‘ taxpayer also 
contmids that should Ik* hav(‘ bei'U ])(‘rmitted to take' title 
to the X(‘W Jei-S(‘y p]-o])ei*ty in th(‘ name of the corpora¬ 
tion th(‘ sa.viim- to him bv wav of lncom(‘ 'Faxes would have 

• • 

been much ,Lrr(‘ater. 

In vi(‘W of th(‘ above facts it is cont(‘n(U‘d that th(‘ tax¬ 
payer’s loss was made in his " ri-nnUir hnsii>rss’' and 

it is i*(‘speet fully r(‘<ine<led tha*t the deduction b(* allowed 
as oriirinally taken by tlu‘ t-ax]>ayer. 

'\Vh(‘!‘(‘for(‘ tlu* taxpayer r(‘s])(‘ctfully tn’ays that this 
Roaial may h(‘ar and d(‘t(‘rmine his appeal. 

LOUIS M. (lOLDBF.RG. 

4 State of Xew Voi.-k, 

i'nintiji Ilf A c/r } nrk. >•>'; 

Louis M. (loldb(‘!-.ir b(Mna- duly swoim says, that In* has 
r(‘ad the foi-ea-ihna’ p(“tition and is familiar with tin* state- 
m(‘nls th(‘]'ei?i contained, and tlnit the facts th(‘i*(‘in stated 
arc* true (‘Xcepi as arc* >lat(*d to be* upon infoi’ination and 
bc*lic*l*. and that those* facts lu* b(‘lic*vc*s to b(* true. 

LOUIS M. OOLl)r>FRO. 


Swoim to before* nu* this ‘Jihli dav of Jannarv, 1926. 

RKKTIIA S(’IIILLIXO. 

Cf)})n)iis.^in)/(’r nf J)rrfls, X. Cifi/. 

(Vrt’f ril(*d X. V. Uo. (Ik’s Xo. .m 8. X. Y. Reir. Off. Xo. 
262:]:k 

C'erUf filed Bronx Co. Re<r. Ol'f. X^o. 3254. 

Uert'f filed Kin.irs Uo. Reir. Off. 

Commission (‘xpires Oct. 7, 1926. 
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5 Ti\*:isurv I)i‘])nrtnu‘nt, Internal Kovenud Service, 

New York, X. Y. ; 

I 

Olliee of the (’olleeloi' Second District of Xew York, Custom 

House, X. Y. I 

I 

{ 

Account XT. I 


December 1^, 1925. 

Isolds M. Coldl>eT\<r, I 

S72 Broadwav, X. Y. C. j 

• - I 

1 

SiK: I 

On Xovend)er 14, 192.'), you \vei*(‘ notiii(‘d of an ja])parent 
deti<*i(‘ncv in vonr inconn* lax for 1924 and a<lvise(il of vour 

• • I » 

])rivil(‘i:-i‘ of lilina* a ])roiest within thirty days fjrom that 
dat(‘. Xo protest has b(‘en i-cc(‘ive(l in this oHlce. | 

Ylu‘ correct amount of the deticii'iicv has been linallv de- 

• i • 

termined to be* $!i.')7.7S (s(‘i‘ attach(*d (‘xplanatoii'y state- 
m(‘nt). In accordanee witli tin* provisions of S(*j*tion 274 
of tin* Io*V(*nin* .\ct of 1!)24, yon aia* allowed bO djiys from 
the datt* of this letter within which to tile an appcjal to the 
I’nited Stat(*s Board of 4’ax .\pj)eals, \Vashini;ton, I). C., 
contestin,^' in whoh* or in part tin* corr(*ctni‘ss of this dt‘- 
tei-ininat ion. | 

Wheia* a tax]>ayer has been a’iv(*n an o])portnni|y to ap¬ 
peal to the I'niled States l>oard of 'fax A])p{‘als|and has 
not done so within tin* 00 days presciabed and an assess- 
nn‘nt has been made, or wheiH* a tax))ay(*r has a))])ealed and 
an assessment in aceoi-dainn* with a linal decisionjon such 
a])])eal has l)e(‘n nnnh*, no claim for abat(*ment iii respect 
of any part of the deficiency will lx* entertained. | 

If you ac(jnic‘sc(* In this deteianination and do iiPt desire 
to lih* an ai)])eal, yon are n*quested to si<j:n the jenclosed 
ai;’re(‘nu*nl consentinu* to the ass(*ssnu*nt of the (rpficieiicy 
and forward it to the Collectoi’ of lnt(‘rnal lievennie, IToom 
G2‘C Custom 1 louse*, .X(*w ^^>rk. In the event tjliat you 
acMiuiesce* in a ])ai4 of tin* d(‘t(‘rminati()n, the ai;h*eement 
should be (*xecnted with res])(*ct to the items to wliich you 
ag'ree. If you consent to tin* jn-oposed assessmeiiL notice 
and demand for })ayment will be sent you and j^romptly 

2—4S21a i 



6 


LOUIS GOLDBERG VS. C()^T MISSIOXER OF TXT. REV. 


iijjoii n‘(*c‘i])t tlieroof you should furwanl llio ii(*(*(‘ssary re- 
iiiittaiK'i* to tli(* (’(►llocloi’ atlaa'lu'd to tin* notice* and d(‘niand. 

If yon tile an a])i)(‘al with the rnited Stat(*s Board of 'Fax 
A])i )eals yon shonld notify this ollice* of yonr action in order 
that the anionnt in dispute may not he* assi‘ss(‘d peiidiiiLC 
decision bv that board. 

1). II. P>L.\IIb 

('<nnni'issKDirr of Intcntal Hrronu(\ 

By FKWXK K. P>()\VFRS, 

Collector of hitrreal Iter. 


(Sii^ned) ‘ 



Second New York District. 


TROUTS ooT.nr.EnG vs. commissioner of int. i^ev. 7 
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LOl'IS GOLDBERG VS. ISSIOXEB OF IXT. BEV. 


I‘]x|>laiiati(>n of (’lianu'rs. 

l*]xaniiiialion of lliis taXj»a\Tr (llsclosod tlir rollowiii^’: 

Prior 1o 1 In* pi'oliihiiion a«-l llm taxpayer willi a i)artiior 
was in lln* Ii(jii(,>r luisinoss. in liPo a lo*al I^slalc corpoi'a- 
tion was t'ornird wilii Mr. (iol( ilM-rLi' ln'ini^' tin* pi’osidniil. 
d'liis (‘(n’poi'alioii is callod tin* “Stii Avi*. tV: odi'd St. Pnalty 
(’(>., Inc. * Mr, (I oldl n‘ri:‘ s only inconn* c.xc(*pt intcr(*sl 
i'(*ccivcd is tlicisalai'y I'l'oni this corporation. In Id'JO he 
individually bought a picc(* of prop(*i‘ty in Xcw dcrs(*y and 
sohi it in at a lai’ii't* lo>s. It is held that his loss sus¬ 

tained in Ptl’.'J t'l-oin tin* sale of lln* property owned indi¬ 
vidually, may not he a])]»lied au’ainst 1!>‘J4 inconn* from the 
corporation as this lo>s was not incurred in his re^'ular 
trad(* or l)usine>s. lli> hu>ine-s iM-iiiii' that of of!!c(*r in the 
above* nanu*d corporation siiici* Ib’Jo when the* incor])ora- 
tion was formed tin* loss is not as (h-liiiecl in S(*ct. -(MJ Kev. 
Act appeal—<'opv. 

T. PODKMPVHP, 

Int. Her. A()('nt. 

Xow. Auii'usti 'Jo, tin* for(*u-oin'j.’ pt*tition cerlitied 

from tin* n*cord as a true coov. 

i • 

[Seal I . S. P>oard oi 4'ax Ai)pi*als, Pd'J4.| 

P. 1). (iA.MP>LhX 

('Icf’l,' I . S. Ifud/'f/ nf Idc .1 

7 Fih*d .Mar. o, I nited States I'oard of dhi.x 

Appeals. 

rniti'il Slates l)oai'd <4* 'Tax Apj)eais. 

I)ocke*t Xo. llblb. 


Apt)eal (d‘ Lons .M. (ItM.nr.EiML SrJ l>i-oadwav. X(*w York, 

X. Y. 


A ffsin-r. 


f 


rile 


A. \V. 


(’ommissioner ()f Intei'iial lo*\’(*nin* by 
(ir(*uu*. Solicitor of Inte*rnal iX'Veniu*, 

V-, 


his attorney, 
or answer to 
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petition of the ahovr entitled taxpayer admits and 
d(‘nies as follows: | 

(1) It is a.dinitted that tin* tax])ay(‘r is an indivijdnal, and 
that a delieienev letter was mailetl to the taxnav(iM* on De- 

• • • j 

e(‘inh(M‘ IS. ])roposini;’ the assc'ssnunit of a delieienev 

in tax for tin* virm* 19i! 4, in tin' ainonnt of ^rDoT.TS.i 

(l!) It is deni(‘d that tin* taxpavio* snst;nned aj net loss 
dnrinn- tin* vear l!t‘Jd that he niav (h'dnet from inieomo for 
th(‘ y(‘ar 19-4. j 

(d) It is denicil that tin* hnsiness (‘n.e,-a.e,’(‘d in 1)\| the tax- 
])ay(‘i’ foi* the yoai’ l!tL’d> was that ol‘ a li<inor dealeti*. 

(4) Doilies i;-enoral!y and s]'»eoil‘u'ally (‘aeh aijd every 
alle.ii-ation eontaiiied in tin* taxpay(‘r's petition no|t hercin- 
l)efor(‘ admitted, (pialilied or denied. ! 


Drojiosition of Law. 


Alh*i:c‘d n(‘t loss(*s snstaiiKMl in the veai’ 19d3 must be 
determined as (hhiiiod in Si'etion ‘J94 (^0 of the l-ievcnue 
Aot of and r(\unlations proninl.uated thereun(^(*r. 

\Vlu‘refor(‘ it is pray(‘<l that the taxpayer’s jietjition be 
dismissed and the ap])eal <leniod. | 

A. \v. (;lk(}(j, I 

SoVifUor (if Inicntdl licrcuHc, | 
Attontcjf for fhe ('odnitl^.^l()nc\r 


Of Oounsel: 


of fulenud Revenue. 


KM)DKirr A. LITTLK'l’OX, 

Si)(‘c'i(d Attorurif, 

Rtircdu of hilcntdi Rcrciinc. 


Now, Aipe,ust do, 19dS, th(‘ forei^oiiii;- answer eprtified 
from the i\*eoi’d as a true copy. j 

[Seal V. S. Hoard of Tax At)peals, 1924.] j 

H. I). (L\MBLL| 

Cirri: [\ S. Rodrd of Tax Apid^als. 
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Uiiitod States ]>(>a]‘(l oT 'Pax Appeal; 
Docket Xo. IK)!.”). 


Lons M. (l(»!.i*iaa:o, IN*!itioinMX 


Com .MISSION KK OF iNIKilN.M. I » I'.V K N f F.. I o'>poil( lent. 

Proinnl_Rate(l January 17, 1‘J‘JS. 

A person may at tin* sanic‘ linn* l>o r(‘u'nl;ii‘!y (Miu-a.^’ed in 
more than om* kind of tradt* or hii'^iness. 

For t\V(*nty-<nu‘ years prior to lltJJ ])t‘iiiionor was ri'n'ii- 
larly (‘nii'aited in hiisinoss as a wiiolosah* lipnor dealm*. In 
tin* lattto’ })art of IJ'J- he ceased makiim' piireliases c>t* ad¬ 
ditional stock hut coiilinned aeti\'e effcn'ts to sell and did 
sell diiriiiij: the year l‘J‘Jl a <inan!iiy of tin* li<jnor on hand 
from which In* sustained a loss. //e/J. that this was a hnsi- 
ness reiiularly car]’it*d on d.ni’inn' K‘’JJ and tin* !n*t loss sns- 
taiiu'd in the op(‘ration tln*r(‘of was (h'dnctihle from md 
incoim* for the voar 1024. 

From KM.') to and including’ the y(*ar K.t'JJ iietitioner was 
]>r(‘sid(‘nt and tr(‘asnr(*r, and soh* stockhohh'r of a corpora¬ 
tion (‘m:’aii’t‘d in the business of huvinu-. s(‘lliim*, and rentinur 
rt'al (‘state. In soim* instane(*s p(‘titiont*r enteri'd into real 
estati* contracts in his own nanu*. t ransf(*ri'inn' tln‘m later 
to tin* corporation. In Kt'JO In* ])ni'chase«l in his own name 
a honsi* and lot that In* sold in K>2‘1 at a h»>s. If chi, that 
this was not a loss susiaiiu*)! in tin* op(‘ration of a business 
r(*i;nlarly carri(*d on by petition(*r within tin* nn*anin;n’ of 
s(‘(*tion 2n4 of tin* !u*\a‘nin* .\ct ot’ 1!>21, that may !>»* carri(‘d 
forward and d(*duct(‘d from net inconn* for tin* vear 1024. 


A. K. Jdittcs, Ifsfj,. for th(* p<*Iitiom*!'. 

7’. .1/. Mdflii r, for the n*spondent. 

Tlu* (’ommissioiK*!* deU*rmine;! a defic'iency in inconu* ta.x 
of $!>.')7.7S for tin* cah‘ndar vi'ar K>24. It is clainu'd that 
the (’ommissiom*!’ (‘rr(‘d in r(*fnsin'Li‘ to allow any d(*ductlon 
from 1024 income of tlu* amount of lu't losses all(*i 4 vd to 
liave been sustaiined in tin* yc'ar 1I>2.‘) from a li<iuor business 
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and a real estate l)iisiness claimed to liave been regu- 
0 larlv <-an'i(‘d on during- that vear. i 

• • j 

Tlu* ])ositioii of ilie (’oiinnissioner is, firstj, that pe¬ 
titioner siistaiiuul no lossi's in and, secondly, jil* he did, 
th(‘v \v(‘re not atl rihntahle to the o])eration ot' a | trade or 
bnsiiu'ss i*egnlarly eari-i(‘d on by the taxpayer. ' 


Findinii's of Fact. 


Ih'litionei' is a r(‘sident and citiziai ot* the Stal(‘ of New 
V<»rk. For Iwaaity-oin' y(‘ars ])i*ior to the ado])ti(pi of the 
I’aghteenlh Anieiidnieiil to lh(‘ Fonstitntion of thje United 
Slates and lh(‘ c*naetnn‘iit of h'gislation for itsjenforcc- 
inont, ])etilion(*r was (‘onlinnonsly engaged in l)n^!:iness as 
a wh<»lesale and retail raiiioi’ (h*alei*. After the eiiiactment 
of ])rohihition h'gislation he a])plic‘d for and was| granted 
a pcnanil to pni’ehas(' and s(*ll li<jnoi‘ for inedici^ial ])nr- 
poses. He eontinai'd his !i<inor business in this| manner 
nnlil 'Thei-eafler Ik* e(‘as(‘il pureliasing li(|noi*s in the 

eoiidnel of his hnsiiic'ss but ('onlinned active! efforts 

I 

ihronghont tin* yeai* l!>-d to s(‘il tht* li(inor on liaind. He 

had a larec (luaiililv of liiiuor stor(*d in bond aiiid dnr- 

' . . I . 

ing lh(‘ y(*ar Ib'J.’) lie sold a p(n*tion thereof amounting to 
470.4 cas(‘s and 40 barrels of liquor to permit hold^'rs. He 
sustained a net loss in lO’j:; in tin* operation of this business 
of $i\40s.(;:). I 

In 101o petitioiu*!’ orgaiiiz(*d a N(‘w York eor]j)oratioii 
to (“ngag(‘ in the business of buying, s(‘lling, and j renting 
real (‘state. Fi'oin FOb to an<l including 1020 ])(|titi(mer 
was pi*(‘sid(‘nl, treasui’ei*, and the sole stockholder of the 
coi‘[)oration. lie was aolix’ely engag(‘d in the mainpgcmient 
of his alTairs. In sonu* instances pelition(*r entered into 
r(.‘al i‘stal(‘ eonti'aels in his own name and transferrj‘d them 
lat(‘r to th(‘ eorporalion. In 1020 he purchased in liis own 
name a luuise and lot for whieh he ])aid $07,7)00 andj a com¬ 
mission of $7)00, oi* a total purchase price of $08,0p0. He 
b(‘li(*ved at tin* tinu* that this j>rop(‘i*ty was a goodiinvest- 
mc'iil and that with cmlaiii improvements upon the build¬ 
ing h(‘ could sell it at a good prolit. 'riie larg(h dwell- 
10 ing house of about twenty I’ooms u])on the |ot was 
in a very dilapidat(*d condition. Petitioner jconsid- 
ered the value of the land to be (‘(inal to the price ];^aid for 


i 
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tlu* (‘iilirc j)r()|)oiiy. Th* practiciilly rtnamstrm-tod the 
]i()iist‘—lli(‘ ions and ini))i’o\’(‘nn‘nls cosliny $.)(),2.‘>.‘>.74, 

niakin*:: {lu‘ total c'ost (4’ tlu* pi’opcily \vli(‘n sold in ld2.'> 
'riu* prop(*rly was sold in for a net j)rieG 

of .'^74.17)0 afu*!* payment of tin* e(nnmissions and other 
n(‘eessary expenses of sale, 'riic (•xlian>l ion, wear and tc‘ar 
of tlu* hiiildin.u'diirinii- tlu* p(*i’iod of owiu*rsliip hy the pe- 
titioiu*!- was Jrd,.474. 'flu* loss snstaiiu*d njxni tlu* sah* was 
tlu*iu*roi'(‘ $l(),7()lh74. 

DnriiiLT tlu* V(‘ar petition<*i* ree(*ived a salai'v fi’om 

th(‘ (*oi-poration of wliieli lu* was pi-(‘sid(*iit of in- 

ter(*st of $1.17)!).47, and dividends of niakinii' a total 

of ifIl,lSlk47. II(* paid local taxes o!' rrdl>.77). h*avinir an in- 
eoiiie of .* 7 ! 1,111>.72. 'rile (’onnnis>ioner d(*i(*rmin(*d that 
})(*titioiu*r*s iu‘t income for tlu* y(*ar lh24 was $ 2 (),() 2 r). 
'I'lu*ri‘ is no eontI’ox'ersv as to this. 


() jnuum. 

Litti.kt«*n: S(*etion 2t)4 of the Iieveiiiu* Act of 1!>L’1 irov- 
ernini;' tlu* «pu*stions lu*i'e j)res(*nted pr(»vid(*s: 

(d) 'That as ns(*d in this >i*etion tlu* teian “net l(»ss'' 
means only net loss(*s ]*i*snltinu' from tlu* oj)eration of any 
tradi* or hnsiness reyailarly eari'ied on l>y the taxpayer (in- 
elndin.ir losses snstairu*d from the sah* or oilier disposition 
of r(*al (‘stat(*, maeliiiU‘ry, and other capital assets, used in 
llu* eondnet of such ti'adi* or luisini'ss) : and when so i‘(*snlt- 
in.ii‘ niean tlu* (‘Xec*ss of the d(*dnetions al!ow(*»l ])y s(*etiou 
214 oi* 224 , as tlu* eas(* may he*, n\-ei* tlu* >nm of tlu* follow- 
in,li': (1) tlu* ,i;-i’oss ineonu* of tlii* taxpayer for tlu* taxahh* 
yi*ar, (2) the anumnt hy which tlu* inti‘r(*st !-(*e(*iv(*d fj-ee 
fi'om taxation nn(h*r this tith* exe(*<‘ds so iiineh of tlu* in- 
t(*n‘st ])aid or aeenu*d within tlu* taxahh* vear on indehted- 
ness ;is is not pi‘i‘mitted to he d(*dnet<*d hy })ai‘ayraph (2) 
ot subdivision (u) of si*elion 214 or hy paragraph (2) of 
snhdivision (</) of s(*etion 224, (2) tlu* amount hv which 
the (h*dn(‘tihh* loss(*s iu»t >nsta!iu*d in sneh trade oi* 
11 hnsiiu'ss (*xe(*(‘<I tlu* taxahh* ya.ins or jirofits not d(*- 
riv(*d 1‘roni such tradi* or hnsiiu’ss, (4) amounts re- 
e(*i\'ed as divi(h*nds and alloW(*d as a <h*dnetion under para- 
.li'r.'iph (()) of snhdivision {< 1 ) of s(‘etion 224, and (o) so 
much of the de])letioii deduction allowi‘iI with respect to 
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any niino, oil or i^as well a.s is hasi'd upon discoVc'ry value 
ill lieu of cost. | 

I 

(/>) It* for any taxal)l(* yi'ai* Ix'j^iimiue.* aflcu* |Deeeml)or 
.‘>1, ii ap])ears upon tli(‘ ])r()diu*.tlon of evidence satis¬ 

factory to i1k‘ CoinniissioiKM- that any tax|)ay(Mr has sus- 
tain(‘d a n(‘t loss, the ainonnt thoroof shall 1)(‘ dedijeted from 
llie net income of tlu' taxpayn* foj- th(‘ sn(‘C(‘(‘diiii.e: taxable 
vear: and if such net loss is in excess of the niet income 

• I 

for such siu'cec'din.u,' taxabh* yc'ar, th(‘ ainouut ot|* such ex¬ 
cess shall be alh)\V(‘d as a deduction in coni])|utini; the 
net income for the lu'Xt succeeding* taxable yi'aV; the de- 
diK'tion in all cases to be mad(‘ und(‘i' r(‘<i*ulations I'pvscribeil 
by the Commissioner with the approval of the t>ecretary. 

Althouirh ])etitiom*r's licpioi* bnsiiu‘ss as it ha<l! formerly 
been carried on was somewhat restiacted by ])i-o]iibition 
leii'islation and his conclusion at the (muI of to dis¬ 

continue as soon as he could dispose of tlu* li(pioi-!on hand, 
we are of th<‘ o}')inion from tlu' (‘vidtmcc* that Ik* \Vas ren’u- 
larly (‘iicfa.ii'ed in tlu* sah* of li(pior as a bnsin(‘ss in! tin* year 
1923 and that the loss sustained in tlu* op(‘i*atioi|i of that 
busiiiess, amount in,to .'f2,4()S.()r), is d(‘ductibl(‘ j’rom net 
income foi* the v(‘ar 1924. | 

From the evid(‘nce in this ])ro('e(‘din,u* we are of |the opin¬ 
ion that the rt*al estate loss of .'rib, 709.74 snstaimjd by the 
])etition(‘r in the sab* of projicrty hereinbefore n|entione(l 
was not a loss snstaim'd in the op(‘ration of a 'trade or 
busiiu'ss i'(‘,<^nla]*ly carried on by the i)etitioner within the 
meaniii,'>* of section 204 of tin* licvcmm* Act of 1921. 

4di(‘ position of tin* Commissio]i(‘r is that p(‘t it loner had 
no i'(*,u*ular business, that he was mer(‘ly an ofliceriand em- 
}>loyt‘e of the coi’poration, all of tin* stock of \vhich he 
owned. Tin* (jnestion hen* is not wlu'thcr tlu* corporation 
may d(‘duct tin* petitioner's net loss, noi* wheth(*i’ tlie peti¬ 
tioner may deduct a loss of tin* corporation. Foi- jhis rea¬ 
son this ])i*oceedin,”: is to lx* (listiim*nished front ilF>/?. J. 
Rohh. o Ib T. A. S27, and IT. C. Ihjrris, 8 T. A. 

1234. ! 

12 Petitioner's activities dnrin," the y(*ar 1923, out¬ 

side of his licjnor business, W(*i-(* confined almost en¬ 
tirely to the manai*ement and furtherance of the business 


I 
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of tlio real estate corporation. It ap])ears from tlie evi¬ 
dence tliat over the p(*rio(l fi*<»m Itno to inclusive, 

he (K'casionallV and for convimicnce made i‘eal estate c*on- 
tracts in his own name hnt tlu‘se transactions were lor 
and on hchalf of tin* corporation and cannot 1»(‘ I'c^arded 
as eslahlisliinv: tliat p(‘titioner, as an individual, was re.un- 
larlv (‘iiiraefcd in the real estate l)nsiness within th(‘ mean- 
iiiii' of the statute. Tlie pni’chase in and sah* at a loss 

in of tlu‘ hons(‘ and lot in Xew .Ier>(‘v is tin* onlv real 

• • 

(‘stat(‘ ti'ansactioii in which ])etitioinn’ enira.^cd as an in¬ 
dividual oV(*r a period of niiu‘ years, 'riu* t(‘stiinony of 
petitioner as to wh(*ther this transaction was strictly a 
p(‘i’sonal one of wh(‘th(*r it was for or on hehalf of the 
corporation is conllictini;’. I’pon cross-e.xamination peti- 
tioiUM’ testiti(‘d: 


i}. Did you individually purchase it, oi’ th(‘ coi-poi-ation 
.\. If I purc-hased any property in some instanc(*s and th(‘y 
wanti'd me to on the I>ond piu’sonally, 1 would take it 
in my nani(‘ and transfer it to the corporation. 

(^>. Did yon purchas(‘ tin* propei’ty for tin* corpoi’ati(ni 
or yours(‘lf/ .\. If it is for th(‘ corpoi’at ion or nivs(‘lf, it 
is the sam(‘ thiny^ ])ecause I own the corporation. 


(^. Did you transf(*r the Xew .Ters(‘v ])roj)erty to tlu‘ cor- 
])oration? A. Xo, 1 did not. 

(>. Did you purchase it for tlu‘ corjxu’ation.' .\. Yes. 


lo Dpon I’c'direct examination th(‘ piMitioiier testiticxl 

as follows: 

(J. ^ Gn t(.‘stifi(‘d, .Mr. Cioldlxu’ir, that tlu‘ projan’ty in De;d, 
X('w ders(‘y, was houii'ht for th(‘ cor]K)ration. Did you 
mean to so testifv? A. AVell, I alwavs t'elt wlien I houe’ht 
for the corporation or myself, it was all the same. 

i). \\ hich wav did von l>nv it ! .\. I did not hnv it ini- 

» • • • » 

tially for th(' <'orporation. 1 hon.ii’ht it to sell. 

(X Who took title to it ? -\. I took title to it. 

<X Did you transfer it to tlie corporation.' A. Yhis 
jiroperty ? 

(X Ves. A. Xo, I never transferred it. 
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Q. IVlio sold it.’ A. My attoriU‘ys. I 

Q. Who siii’iied the* doods und(*r which it was sii)hl.’ A. I 


siiriied the deeds. 


u-tion was 


Assiimiiiir. liowever, that this ri*al (‘slate* ti’ans^i 
strictly carried out hy p(*1 itioiiei- on his own account as au 
individual, it was a siiitih* 1 1 ’ansaclion in which he* made 
au investment with the* \'icw of niakiii.ii' a pi'olil and was 
not suHicient to ('onstilnle* a ti-adi* or hnsiiu'ss| i*(*t!:nlarly 
carri(‘d on hv him within the me'anin.u’ of the stal|n1e. J. J. 
II arn lull on A Ih T. A. 11 : Frnlol'nt Pahst, (1 B. f. A. S4:i; 
Ildrnf ,I. (hitman. 7 !>. '\\ oDO. (’f. I\ni-A nirrh'uu Bank 
({' Trust Co.,:) B. 'r. A. 8:h). I 

The Board is of the o])inioii that the* re'al estj^te loss in 
ejuestion was not such a loss as may, nnde*r life statute, 
he used in de‘tei’mininy: the* net loss for Wjhich may 

he* carrie‘d forward and dednete'd from ne*t iiicoiho for the 
taxable year l!>-4. Be*tition(*i**s iiie'omc, (Icdnctjions, and 
losses foi' the* vear 1!)2‘1 wore* as follows: 

14 Income: 

Salarv . $10.()()() 00 

Interest . l,lo!) 4/ I 

Dividends . 00 00 47 

Deductions: \ 

Tax(*s paid . 


09 75 


.-ri 1,0!). 7-2 

Xct toss from liquor hnsun'ss, $'J,40S fl.). j 

Beat Estate Loss, ^*^10,<09 <4. j 

Fndei’ Section l!04 {a) of the* Bcv'cimc Act e)t Ip-l ]»e‘ti- 

tioner is entitled to carrv forward and de*dncl froiln ne*t in- 

• 1 ^ , 

come f()i‘ l!>-4 onlv tlie* ne*t loss e>f S‘J.408 do siistlain(*(l in 

• ^ ^ 1 

19l\‘> in the* opeu’ation of his liepioi* hnsincss. Cf. II. J. 
ScJilcsiiificr. 5 B. T. A. 94.‘>. ! 

,Iud(Jment U'dl Ih' entered <>n lo da us ladiee, I nder Buie 

50. I 

Xow, An.u'ust l!5, 19l!8, the* fen*e*.u‘oin.i4’ lineliii,e,-s of ifact and 
opinion cei-tihed from tlie* r(*coi-d as a true* e'opy.j 

[Seal U. S. Boai'el of Tax .\pp(*als, 1924.] | 

D. D. 0 AM BUk, 

Clerk L\ S. Board of Tax Apjieals. 

I 
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15 rnit(*(l States P>()ar<l of 'Pax Appixils, Wasliiiiiitoii. 

I )o(*ket No. 11 <115. 

T^oris M. (lOLDi'.Kia;, Potitionor, 

V. 

(’oM MISSION i:i: OF InTKKNAL IiKVKNrK. K<*>|)0inlellt. 
Oiflcr nf 

Piirsuaiil to tlii‘ Hoard's finding's of faet aial oi)ini<»n ])r(> 
inul.^aled January 17, P>l!S, it is 

()rd('r(*d and dn<'id(‘d that llierc* is a (h*licieiu*v of s^7*Jn..",l) 
in res|)(‘(*t of tlie tax of tliis |)(*titioinu’ for the year PJ'J-l. 
Palter: 

(Si-ned) ! P. ir. IJTPPKTOX, 

r f \ S. Board of Tax Apprals. 

Kn1er(‘d Mar. .‘h 

.A true eo])y: 

"I'este: 

P>. 1). (J.XAIRLP, 

('IrrI: B. S. B<>ard nf Tax Appeals 

Xow, Aiiirnst ’Jo, 1 Jl’S, tlu‘ for{‘yoiny onUn* of rt‘d(*U‘riuina- 
tion e(*rti(i(‘d from tlie r(‘eord as a true (‘ 0 ]\v. 

|Si‘al r. S. P>oard of 'Pax .Appeals, 1!>-4.1 

P>. 1). (iAMPf.P, 

(lor/: r. S. Board nf Tax 

Id P'il(‘d Jill. Id, 1!>2S, I nit(‘d Stati‘s Hoard of 

'Pax .\p))eals. 

Pnit(‘d Sial(‘s Hoard of 'Pax Appeals. 

Pocket Xo. Ild1.5. 

Lons M. (im.niiKRG, P(‘titioner, 

vs. 

('oMMissiONKFi OF Inthiinai. Rkvenuk, Kes])ond(ml. 

Prfit ’ina fnr Borirtr 'ni tlir Boarf nf Appeals nf the Pisfriet 

nf ('tdaniJAia. 

Xow eomi's the petitioiun*, Louis AI. (lolddei-.u', dy Ids at¬ 
torney, A. PL James, and respeetPully shows:— 
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I. Tliat lie is tlie petitioner in a eertaiii proceedSn^^ hereto¬ 
fore heard and determined hv the United States Board of 
’’fax Ap])(*als, and is a resident of tlie eit\% c*onnt>f and state 
of X(‘\v York: that hv stijinlation lierewith tiled v'ith the 
United Stat(‘s l>oai*d of Tax A])peals jnrisdietiion in this 
])i*oc*e(‘din.i*- is eonf(‘i*red hy a.nTeeinent of the ])aji'ties upon 
the said Uonrt of Ap])(*als of tlie District, of Colnhihia. 

II. 'The natni‘(‘ of the eontrov(‘rsv is as follows, to wit: 

Two <jiu*stions are presented: | 

(1) \VlK*lli(*r tli(‘ pc'titionei* was diirini;* the yea^ 19l2.’) en- 

.eaiicd in the husiiioss of ])nr(*liasin.i»*, seUinji;* and op- 
(‘ratin.u- in ns-il estate: and whether if he was eni>’ai;ed 
in sncli lnisin(‘ss dni'inu’ the said vear he niiiv dednct 

* • I • 

from income In 19*24 as a 11(4 loss snstaiip*d in and 
for tli(‘ said y(‘ar 1922> the sum of :i^7,99S.(|>7, i*(‘])re- 
seiitin.e: llit‘ nc't loss sustained in that year iifter tak- 
in.a' into account a loss on account of real jestate of 
J^l(;,709.74. i 

(2) AVliellnn* ])(‘tition<‘r may deduct from incom(j‘ for the 

year 1924, tli(‘ said snm of $7,99S.G7 ro«**ai*dless of 
wli(‘tli(‘r li(‘ was (‘ima.u‘(*d in tli(‘ real (‘state 1 hnsiiK'ss 
in th(‘ v(*ar 1922. I 

• j 

''I4u‘ Hoard of Tax .\p])eals held—(1) that iietitidin'r was 
not (‘iiii’aiiiMl in tli(‘ r(‘al (‘state hnsiness in 1922); and, 
17 secondly, that tin* provisions of Section 2014 of the 
Ueveniu* Act of 1921 W(‘re aiipTu'ahle in m^‘‘asnring 
the (l(*dn('tIon allowahh* to ])(*titioiu'r, and that the pro¬ 
visions of Section 200 of the Beveiine Act of 19*24 Vere not 

i 

a])])licahl(‘. The case was snhmitted to the Board ion duly 

14, 1927. Th(‘ or(l(‘r of tin* Boai'd redeterminini»'l th(‘ de- 

rici(‘ncv was (‘nt(‘r(‘d .March 2, 1928. i 

• . . ' 

ITT. The said ])etitioner heiipin- aii’.urieved hy tlioS eoncln- 

sions of law c()ntain(‘d in said decision, and hv the said 

*1 

order of r(*d(‘tei'mination of the Ignited States Board of Tax 
A])])(‘als h(‘rehy ])etitions for a review thereof hy tho Uonrt 
of A])i)(‘als of th(‘ District of Uolnmhia, and ])ray8 that a 
ti'anscri])t of the r(‘cord he ])re])ared in aceordan<;‘e with 
the rules of the said Uonrt of Appeals of the District of 
Uolnmhia and transmitted to the Ulerk of said Cojirt for 
tiling*, and a])pro])riate action to the end that the errors com- 
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of innv ilx* iiiul corrtM-tiHl bv tlio said Court 

* • • 

of Appeals of iIm* I )istrirt of (’oliimbia. 

I\\ 'I'lial tlir assi.ii’iiniriiIs of error ot* tlu‘ petitioiuu' are 
as follows: 

(1) d’lu* P>oa]’(I of 'Tax Apjx'als ei'i'od in lioldinu’ and de- 
cidinir llial j>(*tilioiau- was not i‘iii:a.i:'(*d in the real estate 
bnsiiK'ss in l]u‘ vear Ib'J.'h 

(lM 'flu* Hoard of 'Fax Appt'als cnv'd in lioldina' and de- 
eidinir that petilioiioi* was I'lililled to dodnel from net iiN 
come for tile y(*ar a net loss in only tin* amount of 

$Lh4()S.b.'), niid ill refiisiim- to hold that petitioner was en¬ 
titled to dediiel! fi'oin said income foi* lbll4, a total sum of 

IS {’.]) 4'he Hoai'd of 'Tax App(‘als (‘rnnl in holding* 

an<l deeidiim’ that tlie statutory provision under 
which petition(‘i’'s net ineonn* and allowanet‘ foi* net loss 
should be computed for the yeai* l!t*J4. was Section *Jt4 of 
the Iievenm* Act <»f ltd in<t»\ad Section ‘JOb of tin* Hevenne 
Act of 11)21. 

(4) 'rh(‘ Hoai-d of 'fax Appeals ern'd in ord(*rinii' and 
decidiim- that thei'e is a <h‘ricieiicy of in respect of 

p(*t it io!i(n’*s tax li.ability foi- tin* y(‘ar 11)24. 

Lorrs :;i. coldhkiu;. 

StAI'K of Xkw YoKK. 

('(HO/f if of .Vc/r } or!:, ss; 

Louis M. Coldbei-i:', biMiiu' duly sworn, d(‘pos(‘s and says 
th:it In* is tin* p(‘titionei‘ in the ab()V(‘-ent it led matter: that 
In* has read tin* foi'ei:‘oinu‘ Petition for lit‘vi(*w in the Court 
of A{)p<*als of tin* l>istri<-t of Columbia: :ind that tin* f:ict^ 
tln*r(*in stati'd ai'e true to liis own knowleda'i*. 

! T.OCTS .M. COLDBKRt;. 


Subscrib(‘d ahd swoi-n to befoi*e me this 27th day of dune, 
11)2S. 

My commission (*X))ires on the 11) day of October, 11)28. 

|SKAT..1 P>KPTUA SCHILLIXC, 

' (’<>nnfiissiniifr of Deeds, Xeir Yit)'!: ('ihf. 


A. K. ja:^ies. 

Attorney f(>r Petitioner. 
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19 Filed dill. U), 1928, United States Boardj of 

Tax Apjieals. j 


United States Board of Tax Appeals.! 

I 

Docket No. 11G15. I 

1 
I 

L(;ris M. (lOi.DBEKo, Petitioner, | 

'! 

vs. ! 

i 
{ 

(\)MMissioxFji OF T.ntekxai. liEVExuE, liespoiVdeiit, 

Notice, j 

To U. N. Uliarest, (General Counsel, | 

Bureau of Internal Revenue, 

\\'asliini»ton, D. (\: 

Vou are hereby notified that the petitioner in tlio above- 
entitled })i‘oeeedin.i;’ has on this 14 day of duly, 1^)28, filed 
with the (4(‘rk of tin* rnit(*d States Board of Tax|Ap])eals 
at Washiiii^ton, 1). a ])etilion for review l)y the ^'ourt of 
A])peals of tin* Bistriet of (h)luml)ia of the deeisioili of said 
Board in the ahove-entithnl inattiu*. A copy of the! jietitiou 
for review and assiiiiinients of (*rror as tiled is iittac'hed 

I 

hereto. • 

A. K. dA.MFJ^, 
Attornei) for Petitioner, 

i 

Service is acknowh‘de(‘d this 14th dav of dnlv, lt)28. 

C, MlCUARESt, 

(idieral Counsel, Pureau of liiferjial /leiu;ni(e, 

• I 

I 

I 

Now, Anu’ust 2.*), 1928, the fore.u’oln.i;* petition fori review 
with notice of filini^ and admission of service certified from 
the record as a true copy. i 

[Seal U. S. Board of 4\ix Appeals, 1924.] i 

B. D. GAMBLPlI 

Clerk U. S. Board of Tax Apideals. 


1 
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20 FIIimI Jnl. 1(), 102.S. Fiiitcd States Board of 

'fax A])peals. 

I’liitcd Si at os Board of Tax Ai)poals. 

J)o<-kol Xo. llOlo. 

Lons M. (loLor.KFic. Pt‘lilioiier, 

vs. 

(\).\I M ISSION i'.i: ol' I N'lKiFNAL liKVEXrE. 1 a‘S])01ldont. 

St! jHildilon. 

It is lioi'olty >tipnlah‘d aiul ayro(‘d l>y and lK‘t\V(‘(‘ii A. K. 
.lainos, .\Uoi'iiov for Boiilioiior. and .M. (’liaia‘st, (unierai 
('onnsol, ILii'oaii of Intornal loA’cnin*, llial pi'oooodin^iis for 
roviow of llio docl-ioii of lln* I’nilod Slatos Board of Tax 
Ap])oals in llu* aLovo-oiiiit !od niattn’ may l>o takcm and had 
in till* (’oin’t ofLXppoals of tin* Bi^triot of Loliimhia inst(*ad 
of in tin* ('ii'ciiit (’onrt ol’ .\ppoals foi’ tin* Si*c*ond (’ironit, 
of wliioli (’iroiiit potitionor is a n*sid(*nt and taxpa\or, said 
jurisdiction l)(*iny conf(*nn*d n])on tin* (’onrt of .Vpp(‘als of 
tin* District of (’olnnihia hy S(*clion 1002 (d) of tin* Kovonno 
Act of l‘.>2(;. 

A. E. JAMES, 

Attonif'ff fur Prfif/mirr. 

(\ .M. rllABEST, 

(Iruid'dl Cniniscf, Hurran of Inlrnidt Hri'cnac. 

Xow, .\nynst 2.”), L.rjS, tin* foroyoiny stijndation of jnris- 
diotion cortirn*d from tin* i-(*i*ord as a tnu* oopy. 
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April Term, 1928. 


No. 4821. 


LOUIS M. GOLDBERG, APPELLANT, 

vs. 

COMMISSIONER OF INTERNAL REVENUE. 


APPEAL FROM THE BOARD OF TAX APPEALS. 


Levi Cooke, 

Albert E. James, 
Attorneys for Appellant. 


J. D. MILANS & SONS, TOT Eighth Srtixrt, N. W., Wajhxhotoh, D. C 






IN THE 


Gonrt of Appeals gf Itie District of ColDDiliia 


Loris M. (iol.DtJKItC, 

t'S. 

(’(t.M M l>SloNKi: OK I N'l'KIiNAL liKVKNI’K, 

If CSfJOHfh'Hl, 


^ Xo. 4S-J1. 




BRIEF FOR THE APPELLANT. 


■ is a protHHMliiiii- un(l(‘f Scclioji 1001 ot' llic! 

* ' . i 

L\*\’(*iiIK* -\cl of lo a (K'cisioii ol llicl 

( iiilrd Stairs I>oai'(i ol’ fax Appeals. Tlir p(‘titioiii 

i'or i-r\-irw was diilx' lilrd with ihr ( ’h'fk oi’ tlu* Boat'd! 

* 

of 4’ax A jtprals oti July Id, Idl^S, less lliaii six inonllis! 
at’hM' (‘iilry of ordrf of rrd(*lrnniiialion in th(‘ said| 
la)afd. .1 iifisdirli«ai was r(»nt'rff(*d upon this (’onrl! 
i>y stipnlation of llir parties pursnant lo Section! 
100- of tile Keveiine Act. ddic tacts of rt'cord hclowi 
are ('(‘ftiticd as found by the prcsidinii' nu‘niber of| 
tin* Board. ! 


Statement of Facts. 


'rile facts as found bv the l-ioard ari* as follows:! 
B<*titioiier is a resid(‘nt and citi'/(*n of the State of I 
Xew \’ork. k'or twenty-<)ne years prior to the adop- i 

tion of the Kiuhte(*nth AiiieiKlmeiit to the (’oustitu- 1 

! 

tion of the I’nitc'd States, and the enactment of | 
legislation for its enforcement, petitioner was con- | 


i 
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tiiiuously engaged in business as a wholesale and 
retail liquor dealer. After the enactment of ])ro- 
hihition legislation he aj>piied for and was granted 
a p(‘i'mit to |)urchase and sell Tupior f(»r medicinal 
purposes. He continued his licpioi- business in this 
manner until 1922. 'riiereafter he eeasinl purchasing 
liquors in the eonduet of his business but continued 
active etforls throughout the year llt2o to sell ruiuor 
on hand. Me had a large quantity of liquor stored 
in bond and during the year lt)22> he sold a portion 
thereof amounting to 470.4 cases and 40 barrels of 
liquor to permit liolders. He sustained a net loss in 
1923 ill the operation of this business of $2,408.()r). 

In lOlo petitionei* organized a Xew Voi'k eoriMira- 
tioii to engage in the business of buying, selling, and 
renting real estate. From 191o to and including 
1923 petitionei- was pi-esident, trea.^urer and the sole 
stockholder of the corporation. He was actively en¬ 
gaged in the management of his atfairs. In some 
instances, petitioner entered into real estate con¬ 
tracts in his own name and transferred them later to 
the cor])oration. In 1920 he purchased in ids own 
name a house and lot for which Ik* j)aid 837,r)0() and 
a commission of $500 or a total purchase ])rice of 
$38,000. He believed at the time tliat this ])ro])erty 
was a good investment and that with certain im¬ 
provements upon the building he could sell it at a 
good profit. The large dwelling house of about 
twenty rooms upon the lot was in a very dilapidated 
condition. I\qitioner‘considered the value of tin* 
land to be equal to the price paid for the entire })ro])- 
erty. He practically reconst]-uct(‘d tin* house—tin* 
additions and improvements costing $5(5,233.74, 
making the total cost of tin* property when sold in 
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1923 $94,233.74. Tlip projK'Vty wns sold in 1923 for 
n not pi’io(‘ of $74,17)0 afioi- payment of tin* (•ommi:|- 
sions and othei- nocessai-y (“.\pensos of sale. Tlijo 
c.xhanslion. wear and leai* of llie l)uildini;' dnrinji* thje 
])eriod of o\vm*rship i>y tin* petitioner was $3,37-i. 
'File loss sustained upnii tin* saK* was therefore 
$1(m 09.74. I 

1 hiring- tli(‘ yeai‘ 1!)23 petitioner received a salary 
from the cort)oration of which he was president of 
$10,000, int(‘n'st of $1,17)9.47. and dividends of $30, 
makiiiic a total of $11,1S9.47. He paid local taxes of 
$()9.77). leaving: an income of $11,119.72. The Comh 
missioner determim‘<l that petitioner's net income 
for th(‘ v(‘ar 1924 was $20,025. There is no control 
versv as to this. I 


The Issues on Appeal. 


'File issues I'aised on appeal ai’e two: 


( 1 ) Whether the t)etitioiu*r was during the| 
y(‘ar 1923 (Uigagc'd in the business of purchas-| 
ing. sibling and operating in real estate; and! 
wlieth(*r if he was engaged in sucli business! 
dui'ing the said vear he mav deduct from in-1 
(‘(»me in l!t24 as a net loss sustained in and for! 
th(‘ said y(‘ar 1!)23 the sum of $7,998.67, rep-i 
resenting the n(‘t loss sustained in that yearj 
aft(*r taking into account a loss on account of j 
real estate of $16,70!h<4. i 

(2) Whetlu*r petitioner may deduct from; 
ineonie fo!- the year 1924 the said sum ofi 
$7,it9S.67 regardless of whether he was en-| 
gaged in the real estate business in the yearj g 

rf ' 1 




"A'. 

S ‘ ^ 




f i 


rf^ 



4 


Argument. 


(Jonsidering first the question whether the appel¬ 
lant raay dodiict in such part of the loss of $16,- 
709.74 sustained in a real estate transaction in 192.‘> 
as does, not exceed his net loss for the year 192.3, a 
slight I'estatinnent of the facts may he helpful. 

The appellant prior to Prohibition was a whole¬ 
sale licpioi- (i(‘al(‘r and in 1!)2M was winding up that 
business. In so doing he sustained a loss of $2,408.67) 
(record^ pag(‘ 11). which the Board has held was a 
Joss sustained in business in that y(*ar (record, page 
15). 


In the same year 1!>2.3 the appellant sold a house 
and lot bought by him as an investment and sus¬ 
tained a. loss in tliat connection of $1 (>,709.74 (record, 
pages 11-12). During the year 1922, also, and for 
many years prior thereto, the appellant had carried 
on a real estate business through the medium of a 
])er.sonal cor])oration. in which he was the President, 
Treasurer, and tin* sole stockholder (record, page 
11). 'Phis cor])oration was admittedly (uigaged in 
the business of buving, selling and renting real (‘S- 
tat(* (record, page 11). 

Th(‘ e.\c(‘ss of ap])ellant's expenses and losses iii 
192.3 ov(‘r his income for that year was $7,998.67, as 
follows: 


Xet loss li(juor business (record, 

page 11 ) .$ 2,408.()r) 

Loss sale of real t‘state (record, 

])a,ge 12) . 1 (>,709.74 


Total losses .$19,118.39 

Taxes paid (record, page 12). (>9.75 


'Potal losses and deduction.$19,188.14 








I 


Salarv ('record, l)ag(‘ 

12)‘.0,000.00 

Interest (record, page 

12) . 1,159.47 

Dividends (record, I 

page 12) . 30.00 11,189.47 

_L 

X(-t loss in 1923.$ 7,998.67 

I 

I 

His net income in 1924 was $20,025.00 (record, 
page 12). He claims the right to deduct from this 
$20,025, the entire amount of his loss in 1923 ih 
(*xeess of his income in that year, or $7,998.67. The 
Board lias allowed him to deduct $2,408.65. i 

The statute under whicli the Board claims to jus^ 
tify its decision is Section 204 of the Revenue Ac^ 
of 1921, which roads, so far as material, in full afe 
follows: 

I 

I 

Sec. 204(a) “That as used in this sectiori 
the term ‘net loss' means only net losses re| 
suiting from the operation of any trade or 
business regularly carried on by the taxpayei^ 

(including losses .sustained from the sale oi^ 
other dis])osition of real e.state, machiner\| 
and othei* capital assets, used in the conduct 
of such trade oi- bu.siness); and when so rej 
suiting means the exce.ss of the deductions! 
allowed bv section 214 or 234, as the case ma\| 
b(‘. over the sum of the following: (1) thcj 
gross income of the taxpa 3 ’'er for the taxable 
vear, (2) the amount bv which the interest! 
r(‘eeived free from taxation under this titkj 
(‘xceeds so much of the interest paid or aci 
crued within tlie taxable \^ear on indebted-j 
ness as is not permitted to be deducted b>1 
paragraph (2) of .subdivision (a) of sectioit 
214 or by paragraph (2) of subdivision (a)| 
of section 234, (3) the amount b}^ which the 


i 
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(lediu-libk* l<)ssr> not sustaiiKnl in .such trade 
or business excH‘(‘d the taxable gains or prof¬ 
its not derived n*«>ni such trade or business, 
(4) amounts rec(‘ived as dividends and al¬ 
lowed as a d(‘dncti()n under paragraph (G) 
of subdivision (a) of section L^‘U, and (5) so 
much of tho de])leti<»n deduction allowed with 
resp(*ct to any mint*, oil or gas well as is based 
upon discovery vahn* in lit*!! of cost. 

(b) “If for any taxabh* year beginning 
jifter l)ecembt*r ol, it appears upon the 

production of (*vidt*nct‘ satisfactory to the 
i’ommissioner that any taxpayer has sus¬ 
tained a !iet loss, tin* amo!int thereof shall be 
deducted from the !n*t iticonn* of the taxpayer 
ft>r the succeeding tjixabh* vear: and if such 

I • • 

net loss is in t‘xc(*ss of th(‘ net income of such 
succeeding taxable vcjir, tin* amount of such 
t*xc(*ss shall be allow(‘d ;is a deduction in com- 
t)uting tin* net iticonn* foi' the n(*xt succeeding 
taxable year: the deduction in all cases to be 
made tinder regulations ])rescribed by the 
('ommissionei' with tin* ap])roval of the S(*c- 
retarv." 

The appellant claims that the provisions of Sec¬ 
tion 20G of the Kevenue Act of 1924 are applicable, 
these provisions, as far as material, reading as fol¬ 
lows : 

Sec. 20() (a) “As used in this section the 
term ‘net loss’ means the excess of the deduc¬ 
tions allowed bv section 214 or *234 over the 
grpss income, with the following exceptions 
and limitations: 

tl) Deductions otherwise allowed by law 
not attributable to the operation of a trade or 
business regularly carried on by the taxpayer 
shall be allowed onlv to the extent of the 

ft 

amount of the gross income not derived from 
such trade or business: 



1 


(b) If for any taxable year, it appears 
upon tile ])r()diK*tion of evidence satisfactbry 
to the Commissioner that any taxpayer has 
sustained a net loss, the amount thereof sfiall 
be allowed as a deduction in computing ithe 
net income of the taxpayer for the succeeding 
taxable year (hereinafter in this section caljled 
‘second year’), and if such net loss is in exqess 
of such md income (computed without sijich 
deduction), tin* amount of such excess shallj be 
allowed as a deduction in computing the jiet 
income for the next succeeding taxable year 
(hereinafter in this section called ‘third 

I 

year'): the deduction in all cases to be made 
under regulations ])rescribed by the Comnrtis- 
sioiu*]* with the ap])roval of the Secretary, i 

• !V * 

1 

(e) If for the taxable year 192*2 a tax¬ 
payer sustained a net loss in excess of his pet 
income* for the taxable year 19‘22 (such net 
loss and net income being computed under 
the Revenue Act of 1921), the amount of suph 
(‘xcess shall be allowed as a deduction in cotn- 
tniting net income for the taxable year 1924 
in accordance witli the method provided lin 
subdivisions (b) and (c) of this section. j 

(f) If for the taxable vear 1923 a tax- 

payer sustained a net loss within the provti- 
sions of the Revenue Act of 1921, the amount 
of such n(‘t loss shall be allowed as a deduc¬ 
tion in computing net income for the two suc¬ 
ceeding taxable vears to the same extent arid 
in the same manner as a net loss sustained 
for one taxable year is, under this Act, all- 
lowed as a deduction for the two succeedirig 
taxable vears. ! 


The appellant by reason of his sole ownership of 
the capital stock of his real estate corporation, his 
sole management thereof, his active conduct of its 
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l)iisiii(*ss, and his iiic()ni(‘ of 0,000 therefrom, claims 
that lu‘ was (Mi, imaged ia the real estate business in 
the year and tliat his loss sustained in his indi¬ 
vidual real estate operation in that year was sus¬ 
tained in ithe liin* of his ordinary business, so as to 
be deductibl(‘ in tin* computation of his net loss, the 
net loss in turn being deductible iii determining his 
net taxabh* income for 1924. 

The fact should be clearly und(*rstood that the 

mf 

appi*llant is claiming as a deduction in 1924 a loss 
which In*' hims(*lf sustaiin*d in 192.*). It should be 
furth(‘r cl(*arlv understood that this loss was in- 
curn'd in a transaction t*ntered into by the appellant 
individually, was not a corporate transaction and is 
in nowis(* coniu*ct(*d with the business of the corpo¬ 
ration. Tin* corporation enters into the considera¬ 
tion of tin* case oidy as the basis for appellant’s 
claim that! In* was engaged in the real estate business 
in 192.*]. 

The case is one of first impression so far as this 
Court is c()nc(*nu‘d, and aside from decisions of the 
Board of Tax .Appeals and the (Commissioner of In¬ 
ternal Ki*venue app(‘ars to la* om* of first impression 
in any Court. 

Then* is manifestly a ditferenc(‘ between a busi¬ 
ness carried on bv an individual in his own right or 
as a member of a partiiership and a busine.ss carried 
on through the medium of a corporation, even when, 
as in the instant case, all the stock is owned bv one 


person and that one ])erson is the sole active agent 
of the corporation. The question is whether an indi¬ 
vidual who chooses to conduct his business through 
the medium of a corporation is always to be re¬ 
garded merely as an employee or agent of the cor- 
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poration, or whether he is sometimes to be regaMed 
as engaged in the business carried on by the co^o- 

I 

ration. I 

Under modern industrial conditions it is a (Com¬ 
mon practice tor individuals to carry on their per¬ 
sonal business activities through the medium bt* n 
corporation. Sometimes the business is small jand 
obscure, sometimes largi* and well known. Uerliaps 
the most conspicuous e.xample is lienry Ford and|the 
l''ord .Motor Company. If lienry Ford should under¬ 
take an individual ventun* in the automobile field 
and lose more than a year’s income therein, could it 
]jossibIy be held as a principle of law that he, known 
throughout the world as a dominant ligure in jthe 
industry, was not engaged in the automobile btif>i- 
ness and that that single* operation would beire- 
garded for taxation purposes as an isolated traiiijac- 
lion not connected with his regular business? d^he 
corporate form is the medium used to carry on the 
activity, but when completely dominated by a single 
individual is as much a part of his individual busi¬ 
ness activity as it would })e if the business were 
ried on without the intervention of the corporate 
form. i 

In the course of the opinion in the Board of Ijax 
Appeals the member calls attention to the confusion 
in the ap])ellant's mind as to the transaction now be- 

i 

for the (’ourt and calls attention to certain testimohv 

i * 

of the ai>pellant in that ivgard, wh(*rein the appjel- 
lant savs: “Well, 1 alwavs felt when I bought for 

• ' j 

the corpoi'ation or mysi*lf. it was all the same.’^ ! 

In layman’s languagi* that is tin* whole point |of 
this conti-ovcrsy. 'fhe ap])ellant was not an ein- 
]>loyee of a ia‘al estate corpoi'ation ; he fvas a I’dal 
estate corj)oration, or, ratlier, his real estate corpo- 


/ f ' 
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ration was one of the business media which he used. 
It was he^ who was (ui^ai^ed in the real estate busi¬ 
ness, and it was onlv i)v chance that he retained the 

• • 

parlicuiai' property here in <[uestion in his individ¬ 
ual possession and retained its lei»al title through¬ 
out tlu* period of its ownershi[). 'fhei’e are manifest 
limits to a doctriiu‘ of this sort. It is obvious that 
the mt‘r(“ i otlieer of a substantial con>oration with 
numbei's of stockliolders cannot often claim that he 


is p(‘]*sonally c*ngag(*d in the l)nsiness which that coi’- 
poration can-ies on, but this again turns to a con¬ 
siderable e.Ktent u})on the I'elative prominence of the 
individual and tlu* corporation. Mr. C’arnegie was 
<*ngaged in tlu* production of iron and steel, ev(‘n 
though he was the Ihvsident of the (’arnegie 8te(‘I 
Company. .Mr. i'tockef(‘llei- was engaged in the busi¬ 
ness of ]>roducing oil, (*ven tliough he was the Presi¬ 
dent of the Standard Oil Company. 'Fhe (piestion 
i‘es()lv(.*s its(*lf into oiu* of degree, and it is respect- 
fullv submitti*d that where the individual owns and 
conti'ols the entir«* co]'])oralion its business and his 
business an* indistinguisliabh* for th<* purpose of de¬ 
termining tin* natnr(* of tlu* husiiu‘ss carried on by 
the individual. 

The second point is whether, regardless of tlu* 
nature of dhe business carried on by the appellant, 
he mav. nevertheless, deduct the entin* loss of 
$7,hh8.()7 by ri*ason of otln*r provisions in the appli¬ 
cable Kevenue Act. 

'File Board determines tlu* appellant’s net loss un¬ 
der tlu* ih*linition as contained in Section 204(a) of 
the Reveniu* Act of 1024. ’File essential difference 
betwe(*n these two priu'isions is that under the pro¬ 
visions of. Section 20()(a)(]) losses which are not 
attribulabh* to tlu* operation of a trade or business 
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are included in the computation of the statutory inet 
loss up to the amount of the gross income not derived 
from the trade or business. | 

If the ap})ellant was not engaged in the real esl[ate 
l)usiness in then his business in contemplatiion 

of the Act was the li(iuor business, all of his iiicbme 
was (lerivt*d from sources not connected with jhis 
trade or business and the entire $7,998.67 is deduct¬ 
ible under the delinition of the deductible net loss 
as contained in Section 1^06 of the Kevenue Actj of 

1924. I 

! 

To justify the use of the Kevenue Act of 1921 j in 

determining a net taxable income for the year lf^24, 

* ! 

reference is liad to Section 2()()(f) of the Revenue 

Act of 1924, which provides that if a net loss is siis- 

* 1 

tained in 1926, as detined in the Kev'enue Actj of 
1921, “the amount of such net loss’" shall be allo\^^ed 
as a deduction in the two succeeding taxable ye^rs 
“to the same extent and in the same manner” as a 
net loss sustained for one taxable year is under the 

1924 Act allowed as a deduction. I 

In order that the ambiguity in the above section 
may be clearly demonstrated, the two portions!of 
it which appear to lx* ambiguous are set out in qijio- 
tations above. If the reading of the section is lim- 

I 

ited to the language which refers to the year 1928 
and to tlie net loss as tletined under the Revenue 
Act of 1921 and then the words “such net loss” are 
regarded as referring back to the specific definition 
of a net loss undei’ tlu* provisions of the Kevenue Act 
of K)21, it is cl(*ar that the Board is correct in hold¬ 
ing that the ]:>rovisions of Section 2()6(a)(l) have ho 
application in determining the net deductible Ic^ss 
in the year 1924. If, however, the latter portion pf 
the section be read and the words ‘*to the same eb:- 
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tent and in tin* same maiiiKM’’* are a(l<led, it se(‘ins to 
be clear that what (’onirress was endeavorinix to do 
was to allow in ]‘d24 and lb*!') n(*t losses sustained 
in 11)2.*) to thr same (*xt{Mit that they would lx* al¬ 
lowed ir sustained in the year lb24 and (U*dnetibh* 
in and 1!)2(). It is not perc(*iv(‘d how the words 

“to tin* sann* nxtont" can be* i»’iv(*n any ctT(‘ct In eon- 
sli-uin.ii- this statute it' they do not have the effect of 
brinu'inii- within the deductibh* loss in 1!)24 all of the 
itt*ms c*nt(*rinii' into its eom])Utation as detined by 
the Act of Particularlv si<j:niticant is Section 

2()()(e) which ])roviiles for forwarding an excess net 
loss sustained in and not exhaust(*d in ID'A'h 

In this section the words “t«* the same ext(“nt and 
in tin* same manner" do not occur, showing ch*arlv 
that sucli a iu*t loss is computed under tin* Act of 
IDlM whih* Section -Obtf) is equally ch*ai‘ly differ- 
(*ntiat(*d by thos(* words and in Section iMXpf) tin* 
m*t loss iK that delined bv the Act of 11^24. So far 

4 

as material to this pro(‘eeding. the (*nlarging ele- 
ments in tin* d(*finition of in‘t loss are confined to 
S(*ction 2<)()(a)(l) and it is submitted that und(*r 
that (h‘linition. if tin* ap{)ellant was not in the r(‘al 
estate busim*s> in his (*ntire income was de- 

riv(*d from sources otln*r than tliat business and he 
is i*ntitled to a deduction in lb24 of tin* (*ntire net 
loss sustained. In no oth(*r manner can the words 
“to tin* sann* i‘Xt(*nt" be given anv meaning in the 
construction of tin* s(*ction ln*ri* und(*r consideration. 

l\es]H*ctfully submitted, 

LkVI (’(H) UK, 

AlBKKT K. J.\MK.'^, 

AltoDir /fs for A cmi. 
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In the Court of Appeals of the Distrijct 

of Columbia | 

i 

April Tkkm, 1928 1 


Xo. 4821 

Lons (JOLllHKRG, APPKLLAXT, 

V. 

(\)MMTSSI()XER OF IXTF.RXAL RfVKXUE 


APPEAL FliOM THE P,OAHI) OE TAX APPEALS 


BRIEF FOR THE COMMISSIONER 


PREVIOUS OPINION ! 

I 

Tile only previous opinion in this case is that 
L^nited States Board of Tax Ap])eals (R. 10) re¬ 
ported in 9 B. T. A. 1355. i 

I 

I 

JURISDICTION 

This proceeding involves income taxes foi* the 
, year 1924 in the sum of $720.50, and is taken froip 

, a decision of the United States Board of Tax Ap¬ 
peals promulgated January 17, 1928. (R. lO.i) 

The case is bi-ought to this court by a petition to re¬ 
view filed on the Kith day of July, 1928 (R. l(i)|, 
‘ ( 1 ) ! 

! - i 


I 


o 


and a written aiiTeenient between the |)arties (R. 
20). pursuant to the Revenue Act of 1926, c. 27, 
SectioiLs 1001, 1002, 1003, 44 Stat. 9, 109. 110. 

QUESTIONS PRESENTED 


1. Can a})])ellant take a deduction for a net loss 
suff(*i*ed in 1923 in a sinuie isolat(‘d ])usin(‘ss ven- 
tur(‘ as a lud loss *‘r(‘sulTini 4 ' from tlie o])c‘ration oT 
anv trade or ])usiness reirularlv carried on” bv him, 
within the m(‘anini»’ of Section 204 (a) of the Reve¬ 
nue Act of 1921 i 

2. Mav sucli a deductioii lx* tak(*n undei- Section 

206 (a) (1) of the Revenue Act of 1924. wliich al¬ 
lows deductions foi* net losses “not attributable to 
tlu* opei'ation of a tiade or business ret^ularly cai- 
ri(‘d on by tlu* taxpay(‘r * * * to tlu* extent of 

tlu* amount of the ua-oss income not (U*rived from 
such trade or busiiu‘ss.” when the loss occurred in 
192:i ^ 

STATUTES INVOLVED 


The pertiiu‘nt ])rovisions of the statutes, so fai* 
as material, are as follows: 

Revenue Act of 1921, c. 136. 42 Stat. 227: 


NET LOSSES 

Sec. 204. (a) That as used in this section 
the tenn “net loss” means oidv net losses re- 
sultin.u’ from the oi)eration of any trade or 
business re 2 :ularlv carri(*d on bv the tax- 
payer (including: losses sustained from the 
sale or other disposition of real estate, ma¬ 
chinery, and other capital assets, used in 
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I 


the eonduet of such trade or business); dnd 
when so resulting* means the excess of fhe 
deductions allowed by s(‘ction 214 or 22,4,! as 
the (*ase may be, over the sum of the follow¬ 
ing; (1) the g]*(>ss ini'omc^ of th(‘ taxpa.ter 
for the taxable yc^ar, (2) tin* amount Iby 
which Tiu‘ iiiKo-est receivc'd free from ta:|ca- 
tion under this t itle (‘X('e(‘ds so much of the in¬ 
terest ])aid or accriu*d within the taxrd)ley(uu* 
on indebt cm1ii('*ss as is not |)i‘rniitt(‘d to be (!le- 
ducted by ])aragra])h( 2) of subdivision (a)iOf 
section 214 oi* by })aragi'a])h (2) of siibdi|*i- 
sion (a) of se('rion 22,4, (2) the amount by 
which (iu‘ d(‘ductible loss(‘s not sustain(‘d iin 
such trade oi* busin(‘ss exce(‘d tlu* taxalilc‘ 
gains or ])i'otits not derived from such ti'ade br 
busiiK^ss, (4) amounts rcu-eived as dividends 
and allowed as a deduction under ])aragra]^di 
(()) of subdivision (a) of section 22,4, apd 
(5) so much of the de})h‘tion deduction jd‘ 
lowed with r(‘S})(H*t to any mine, oil or g^hs 
W(‘ll as is based upon discov(n*v value in li(iu 
of cost. I 

(b) If for any taxable year beginning 
after Deceml)(‘r 2,1, 1920, it a[)})ears upon tlje 

])roduction of evidence satisfactoi*y to the 

• 

Conimission(*r that any taxpayer has sus- 
taii](*d a net loss, the amount thereof shall by 
deduct(‘d from th(‘ net income of the ta^- 

I 

payer for the suc('eeding taxable year, anjl 
if such net loss is in excess of the net income 
for such succeeding taxable vear; the 
amount of such excess shall be allowed as k 
deduction in computing the net income foy 
the next succeeding taxable year; the deduct- 


1 
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tioiis in all cases to l)(‘ made under retalia¬ 
tions ])r(*s('ri])ed by the Commissioner with 
the aiiproval of the Secretary. 

v^ * * * * 


K(‘venne Act of 1924 (aiiproved June 2, 1924), 
c. 234, 43 Stat. 253: 


NKT LOSSKS 


j Si-x:. 20(). (a) As used in this section the 
term “n(‘t loss*' m(*ans tlu* exc(‘ss of the de¬ 
ductions allowed bv section 214 or 234 ov(‘r 
th(‘ t'^'uss income, with the following (‘Xce])- 
tions and limitations: 

i (1) Deductions othei'wise allowed by law 
not atti'ibutabh* to the o[)(*i'aiion of a trade 
or ])usin(‘ss ix'tularlv carried on bv th(‘ tax- 
i;av(‘r shall be allowed onlv to the (*xt(‘nt of 

i « « 

tlu^ amount of tlu* gi*oss income not dei'ived 
fi'oni such t!'a(U‘ or Inisiness: 

***** 

(b) ir, for any taxable year, it ap])ears 
upon the ])roduction of evidence satisfactory 
to th(‘ Commissioner that any taxpayer has 
sustained a iu‘t loss, tlu* amount thereof shall 
])(* allow(ul as a deduction in computing the 
net income of the taxpayer for tlu* succeeding 
taxable* y(*ar (lu*reinafter in this section 
called “second year'*), and if such net loss is 
in excess of such net income (computed with¬ 
out such deduction), the amount of such ex¬ 
cess shall be allowed as a deduction in com¬ 
puting the net inconu* for the next succeed¬ 
ing taxable year (hereinafter in this section 
called “third year”) ; the deduction in all 



o 


cases to be made under regulations' pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary. | 

* * * * f 

(e) If for the taxable year 1922 a! tax- 

^ I 

payer sustained a net loss in excess of his 
net income for the taxable year 1923 ([such 
net loss and net income bcdng computed hnder 
the Revenue Act of 1921), the anioiujit of 
such excess shall be allowed as a deductipn in 
comi)Uting net income for the taxable jyear 
1924 in accoi'dance with the nudhod pi-oyided 
in subdivisions (b) and (c) of this section. 

(f) If for the taxa’nle yeai* 1923 a taxjiayei* 
sustained a net loss witliin t]u‘ })i*ovisiohs oK 
the Kevemu* Act of 1921, tlu‘ amount of |su(*h 
net loss shall he allowed as a d(‘ducti(Jn in 
(*om])Uting lud income foi* tlu‘ two suc(j'(‘ed- 
in<^ taxabl(‘ veai*s to the same (‘Xtent and in 
the same manner as a net loss sustained for 

i 

one taxable year is. under this Act allowed 
as a deduction for the two succeediiui* taxable 


vears. 

% 


* 


* 




KKFKlTiVK DATK i)V A<^T j 

1 

Six’. 1104. Except as otherwise ])rovi^led, 
this Act shall tak(‘ effcnd ui)on its euactnient. 

j 

STATEMENT OF FACTS ! 

A{>pellant is a residcmt and citizen of the Sltat(j 
of New York. 

In 1915 a})pellant organized a New York coj*- 
poration to engage in the business of buying, .«^ell- 


1 

i 

j 


1 
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ing, and r(*al estate. P^*eni 1915 to and in- 

elinlinu* 1923 ])etitioner was pi'(‘sident. ti*(‘asnrer, 
and the sole sto(*kholder of tlie eoi'poration. n(‘ was 
aetiv(*lv (‘im'air(*d in tlie nianairtMiieiit of liis affairs. 
In soiiK* instane(*s ai)])ellant (‘iitei'ed into real (‘state 
('onti‘a(*ts in his own name and transf(*rr(‘d tlu'in 
later to the corixn-ation. In 1920 he pnrehas(*d in 
his own nanH‘ a hons(‘ and lot for which he paid 
>^37.500 and a coniniission of ?r50(), or a total pur¬ 
chase ]>i'ic(^ of •'r)>S.000. 1I(‘ lK“liev(‘d at tli(‘ tini(‘ that 

this ])i'operty was a pxxl investnu‘nt and th.at with 
certain inipi-()veni(‘nts upon th(‘ ))nildinij: lu* conld 
s(‘ll it at a 14 * 00(1 profit, ddie larii'c* dwcllinu* hons(‘ 
of ai)out twentv rooms n]>on the lot was in a vei-v 
dila})idat(‘d condition. (U. 11.) Appellant con- 
sid(‘r(‘d th(‘ valiu* of tlie land to lx* e(inal to tlu* price 
paid for th(‘ entire prop(‘rty. Ih* practically r(‘con- 
struct(‘d tl)(‘ hons(‘—tin* additions and improve¬ 
ments costin<t ^ii5(),233.74. makint>* the total C(')st of 
the ])roperty when sold in 1923 ?r94.2:13.74. The 
property was sold in 1923 for a net price of 5^74.150 
aft(‘r payment of tlu* commissions and other iiee- 
(‘ssary exp(*ns(*s of sale. The (‘.xhaiistloii. W(‘ar and 
tear of the hnildinii* during the period of ownership 
hy tlu* p(‘tition(‘r was '$3,374. The loss sustained 
upon the sitU* was $1(5,709.74. (R. 12.) The pur- 

chas(‘ in 1920 and sah* at a loss in 1923 of the house 
and lot in New Jersev is the onlv real estate trans- 
action in which appellant engaged as an individual 
over a period of nine years. (R. 14.) 



Duriiig the year 1923 ai)pellaiit received a si|lary 
fi-Din the cor])()ratioii of wltieli he was presichhit of 
$10,000, interest of $1,159.47, and dividends ofj$3)0, 
niakini>‘ a total of $11,189.47. He ])aid loc-al tjaxes 
of $09.75, leaving.’a n(‘t inoonu* of $11,119.72. Appel- 
lajil's n(‘t in(*oni(‘ foi* the yeai* 1924 was $20'dl25. 
(lu 12.) H(‘ claims tlie rig'ht to d(‘dnct from iiKjome 
fo]* 1924 t]u‘ entire amount of his loss in 192|3 in 

I 

(‘X<'ess of Ills inconu' for tliat year, or $7,998.07. 
(3), IS.) 'rh(‘ Hoard allowcMl a dednctioiji of 
$2.408.(>5 (I^. 15, 18), arisinii’ont of another (dhim. 
71ie Hoai'd lield that th(‘ loss on tliat sinale Isale 

- I 

was not a loss resulting {'i-om a trade oi* hiisipess 
I'ognlarly cariai'd on by tlie a])])ellant. and wasi not 
such a loss as iiiav he used in determining a net'loss 

4 j 

whicli may he deducted from income under ', the 
Revenue Act of 1924. (R. 15.) The a])peall is 

i 

from that decision. (R. 18.) | 

i 

SUMMARY OF ARGUMENT ! 


Th(‘ a])})ellant suffeiaal a loss on tin* buying pind 

1 

S(*lling of a i)iece of pi'operty. This transaction 
was individual to the a])p(‘llant and not customlary 
with him. The api)ellant can not validly lii'gd an 
identity betwt'cn a real estat(‘ corporation regularly 
engaged in the business of buying and selling pitop- 

I 

erty, and of which he was the sole stockholder and 
officer, and himself so as to secure the deduction! al¬ 
lowed bv Section 204 of the Revenue Act of 1921. 

*' I 

Such a cor])oration was created by him but, in [tbe 
<*yes of the law, there is a complete separation jbe- 


I 


i 


1 
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tween a (•oi*y)oi-ate entity and the individuals eoin- 
}>risin.<i- its stockholders or officers. As tlie statute 
provides foi* tlie allowanc(‘ of deductions only to 
the extent that thev are incnia-ed in a regular ti-adi* 

ft *- 

or })UsiiH‘ss. ])(‘n(*Ht can not be claimed by ap- 

])ellant. X(*itluM* can he claim bcauffits arisin<»* un¬ 
din* tlie K(‘;V(*nu(‘ A(*t of 1924. as Section 20() (a) (1 ) 
is not retroadiv(‘ in eff(‘ci, and S(‘ction 20b (f), con- 
tem])latiniLC losses for tin* year 1922>, provides tliat 
tiu‘v })(‘ loss(‘s '*oi>'nizai)l(* under tin* lieV(*nu(‘ Act 
of 1921. 


ARGUMENT 

I 

Appellant is not entitled to a deduction for a loss erowinj? 
out of a single isolated business venture as a loss 
“ resultinji* from the operation of any trade or business 
rejiularly |Carried on" under Section 204 (a) of the 
Revenue Act of 1921 


4']i(' fiU'ts r(‘veal that tlu^ a])i)(‘llant was rei>‘ularly 
(‘iiii-aii’ccl in the liipior ])usiness in 1922 and that he 
was j)resident, treasurer, and sole stockholder of a 
coi*poratioi|i engaginl in the r(*al estate business and 
had active charge thereof. In 1920 he ])Ui*ehase(l, 
not in the name of tlu* cor])oration, ])Ut individu¬ 
ally. a c(‘i*tain piece of })ro})erty on which at the 
sale in 1922 he realized a net loss of -flb,709.74. 
(K. 12.) This loss he asks that he be allowed to 
deduct. TIu‘ Hoard of Tax Appeals has deter¬ 
mined that this })urchase and sale was the only 
individual venture that appellant had made in over 



nine years, and that it was net sustained by iappel- 
lant while engaged in a regular trade or business. 
(R. 14.) The qu(‘sti()n here for determinatidn then 
is as to his right to take a deduction for a lossj which 
obviously did not oc(‘ur in his i*egular t]*ade oy busi¬ 
ness. It is suggested that this contention ni^y only 
be answered in the negative. Section 204 j(a) in 
defining the net hxsses which are allowed I under 
Sec'tion 204 (b) V(‘ry distinctly and unequivocally 
limits them to ‘‘only net losses resulting from the 
oj)erati()ii of any ti'ade or business regularly car- 
ri(Kl on by tlie taxpayer.’’ Appellant would an¬ 
swer this bv claiming an idimlitv b(‘twe(in the 
corporation which was regularly engaged in I'niying 
and selling of real estate and himself. j 

It is su])mitt(*d thal such a contcniion findk little 
weiglit in rejisoii oi* ]n*ec(‘dent. It is true tliat the 
identity of individuals with cor})orations is|some- 
tirnc's r(‘S()rt(‘d to bv the coui*t to uncovcn* f]*a|ud, or 
com])el (‘(}uity to b(* done. However, it is sulrJnitted 
that a])pellant is not entith‘d to invoke such p doc¬ 
trine for the ]:)ur2mse of S(‘i*ving himself ai|id de- 

j 

f(*ating th(‘ tax(\s levi(‘d bv th(‘ gov(‘rnnKint. ! It is 
elenumtal that taxing statutes are not to be con- 
stru(‘d as ecpiity questions may be but, to tlH‘ con¬ 
trary, with a st]*ong regard for the actual iniport 
of the words of the statute. It can not be supposed 
in this connection that Congress limited the deduc- 
tion to losses growing out of a i*egular trade oij busi- 
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iR‘ss unless it was intended to c‘xelude thereltv all 

ft 

other losses. It would seem clear that ConQ:i*ess de- 
sir(‘d to stiinulat(‘ the remilai* trade or business bv 

ft 

allowing- this d(‘ducli(m and that this alh^wance did 
not (‘Xtend |)cvond the reu’ular ti-ade or business. 

ft « 

Neith(‘r cauiit ])lausibly be said that the a])])(*llant 
was re.u'ularly (‘nirau’ed in such a business. "Idle (‘vi- 
d(‘nc(‘ disclosed that a|)}>eriant had cn^atcvl a coi-po- 
ration to r(‘li(‘Ve himsedf oi* th(‘ nect‘ssitv of txu*- 
sonallv (‘lifvaii'iim- in this busin(‘ss and havinu’ tak'cn 
tlu‘ benetits of su(*h a ])rivil(‘a-(‘. it is sulunitted that 
he must tak(^ with them the bui-dens. Had a lai'ge 
irain result(*d from this isolated sah* it can not be 
imaii’in(*d that taxpaycn* would not strenuously i‘e- 
sist an identity b{‘tween the coi-j)oration and hims(‘lf 
which would force him into a hi^^her tax bi*acket. 

II 

Appellant may not take a deduction for such a loss under 
the provisions of Section 206 of the Revenue Act of 
1924 

A])pellant tirges in t]u‘ alt(‘riiativ(‘ that, if he is 
not allowed the deduction under the Kev(mue Act 
of 1921, he still mav take it under S(‘ction 20() of 
the Revenue Act of 1924. It is believed that an 
analysis of this Secticui will show clearly the impos- 
sibilitv of his invokim^ the beneiits of this latter act. 
Section 20(5 (f) ])rovides that: 

If for the taxable year 1923 a taxpayer 
sustained a net loss (citliin the j)rovi>>i(>n.s of 
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the Revenue Act of 1921, the anioimt 6f such 
net loss sliall be allowed as a deduction 
* * *. (Italics ours.) | 

I 

It is a})i)arent from the wordins^* of this section that 
the net loss must be such a net loss as is cpntern- 
2 )lated in the Revenue Act of 1921. It would seem 
that there is no other ])ossil)le constniction las the 
lanii'uaiie is clear and unambiguous in 2 )roviding 
that the net loss be within “the ])rovisions |of the 


Revenue Act of 1921.” It must necessarilv 'follow 


that if ai)])ellant was not entitled to a dediuction 
under tlu* Revenue Act of 1921, he can not npw in¬ 
voke Section 20t) (f) of the Revenue Act of 1924 

I 

to aid him in seeui*ing the d(?duction asked, j 
He further urges, however, that his claim ^s em¬ 
braced within t]i(‘ ])rovisions of Section 20i6 (a) 
(1). This section |)rovides that a net loss hieans 
the exc(‘ss of the deductions allowed over thej gross 
income, limited to the extent that the deduction not 
attributed to a regular trade or business shtdl be 
allowed only to the extent of the amount (|f the 
gross income not d(‘rived from such a trade oil])Usi- 

' I 

ness. He then compares the effect of Section 204 
(a) (d‘ the Revenue Act of 1921 with Sectioji 206 
(a) (1) of the Revenue Act of 1926, and dra\ls the 
conclusion that the onlv difference between Ithese 

“ I 

sections is that whereas the Revenue Act ofi 1921 

1 

only allows deductions for losses growing out pf the 
regular trade or business, the Revenue Act of 11924 

O 7 j 

is broader to the extent that it also allows deductions 


i 

I 
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for losses outside of the reij^iilar trade or business 
up to the aiuoiiiit of <>*ross iueoine so derived. His 
(‘oiielusioii from this is tliat this seetioii mav he in- 
voked to eovei* his loss in the vear 192‘). Wliih* a 
easiial (examination of subsection 20() (a) (1) with¬ 
out relation to the s(‘(*tion as a wliole mav s<‘ein to 


sup})ort this vi(ew, it is })eliev(*d that acrepting the 
section as a sinui(‘ entitv and examining eaeli of its 
parts will cl(‘arly i'(‘V(\al tlie basic* fadlacy of ;]iis 
contiuition. As hei*(etoforce advcu'tced to. Section 20() 


(f) sp(ecitically provid(*s tliat losses occui*ring in 
the veai* 192:> ixe su(*h as w(ere recognized bv the 
li(evenue A(*t of 1921. S(*ction 20() ((') mak(es simi¬ 
lar provision for losses (X*curring in tiie year 1922. 
If these sections have any meaning at all, it is per¬ 
fectly obvious that Section 206 (a) (1) (ean not have 

anv retroactive effect. It must of its verv nature 

% • 

(•ont(empIat(eoidy such losses as arise after the effec¬ 
tive date of the Revenue Act of 1924. If this be 
not true, tiuui the latter subsc^clions are utterly r^c- 
dundant and supertiuous. 


CONCLUSION 


Thei*efo]-ei it is res])(*ctfully urged that appellant 
has not shown himself to be regularly engaged in 
the ])usiness of buving and selling real estate; that a 
loss so incurred can not be deducted under the ])ro- 
visions of the Revenue Act of 1921 and that as Sec¬ 
tion 206 (a) (1) has no retroactive eifect, the deci- 



I 

I 

sioii of tiie United States Board of Tax A})})eals 
should ])e affirmed. I 

I 
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